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	CHAPTER 18 – CLASSIFICATION APPEALS
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[bookmark: PARTACLASSAPPEALS]PART A.  CLASSIFICATION APPEALS 

18A-1.  General Information.  

	a. The appeal procedures, contained in Subchapter 511 of DOD 1400.25-M, DOD Civilian Personnel Manual, have been modified to clarify the procedures and to include the changes made by OPM and CPMS and the roles of NGB-J1-TNC and the state HROs in the filing of classification appeals within the National Guard.  This chapter applies to any appeal relating to the classification of the position (i.e. , the title, series, grade, or pay system) an employee or group of employees officially occupies.  An Active Guard Reserve (AGR) individual may not appeal the classification of a technician PD.  Although the civilian classification of technician positions is used by ANGI 36-101, Attachment 4, to determine the maximum military grade level for AGR incumbency.  There are no appeal rights for AGR personnel.  Only Title 32 technicians may file appeals.

State Classifiers are encouraged to also refer to CPM 1400.25-M during the processing of appeals.

	http://www.cpms.osd.mil/fas/index_class.html

b. Things to Remind an Employee Who is Filing an Appeal

             (1)  An appeal of a position (title, series, grade, and pay plan) can result in the following: The grade of the appealed position could be raised, remain the same, or be lowered.  The title, series, or pay plan could be changed or remain the same.

             (2)  Also, if an employee has a complaint (either real or perceived) is based on disparate pay treatment i.e., unequal pay for equal work, rather than the accuracy of the title, series, grade, and/or pay plan, and has not been resolved, the employee has the right to register his/her complaint with The Office of Special Counsel (OSC), Merit Systems Protection Board (MSPB), where the OSC is responsible for investigation allegations of prohibited personnel practices.

NOTE:  Inform employees of their right to appeal classification decisions and provide information on appeal options and procedures.  State classifiers cannot advise employees on whether they should or should not appeal.  They can only advise on applicable options and procedures. 

      (3)  Supervisors, assisted by the State Classification Specialist, will inform employees of their right to appeal the classification of their positions, resolve questions as to adequacy of duties and responsibilities as stated in the employee’s official position description; and forward the appeal promptly. The state classifier will assist the employee in the filing of the appeal by providing required information, procedures, etc.  The employee and/or supervisor will inform the HRO (State Classification Specialist) of any significant changes in duties and responsibilities in the position under appeal

(4)  Employees covered under the General Schedule system may file their appeals with CPMS or OPM, but not both at the same time.  Employees covered by the Wage Grade System must file their appeal with CPMS.  A further appeal to OPM by a wage employee must be filed within 15 calendar days of the date of CPMS’ decision and must state which part of CPMS’ decision the appellant 
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disagrees with and why.  Upon adjudication of the appeal, CPMS will advise employees of their right to appeal to OPM and the timeframes.  The appeal, along with any HRO Administrative Report and SSS will be provided to NGB-J1-TNC, for review to ensure the appeal meets all procedural requirements prior to being forwarded to CPMS. 

18A-2.  Time Limits – Retroactive Pay 

a.  For retroactive pay, a further appeal to OPM by a wage employee must be filed within 15 calendar days of the date of CPMS’ decision and must state which part of CPMS’ decision the appellant disagrees with and why.  The effective date of a classification appeal decision can be retroactive only if it corrects a classification action that results in an actual decrease in pay.  Retroactivity may be based only on duties and responsibilities existing at the time of demotion and cannot be based on duties and responsibilities assigned later.  In order to preserve a technician’s entitlement to retroactive corrective action, the time limit for initial appeal will be stated in the notice of reclassification.  

	b.  The established time limits may be extended if an employee can show that he/she was not notified of these time limits and was not otherwise aware of the time limits, or that circumstances beyond the employee’s control prevented filing within these time limits.

18A-3. Effect on Agency Actions.  Filing an appeal through any of the avenues available will not stop a classification action taken by the State and/or directed by NGB-J1-TNC.

18A-4.  Appealable Issues.  Employee’s currently employed under the Federal Government may appeal at any time the title, series, grade or pay system of the current position officially occupied.

18A-5.  Non-appealable Issues

a. The accuracy of the official PD, assigned duties in the PD, including the inclusion or exclusion of a major duty.  These concerns need to be addressed under the state’s administrative or negotiated grievance procedures.
     
b. An assignment or detail outside the range of the official PD.

c. The accuracy, consistency, or use of DOD or DOD Component-unique (National Guard) supplemental classification guidance.  

d. Position titles not prescribed by OPM classification standards; i.e., constructed position titles or optional parenthetical titles.

18A-6.  Non-appealable and Non-reviewable Issues.  The following are both non-appealable and non-reviewable:

	a. The title, series, grade, or pay system of a proposed position or one to which the technician is not assigned by an official personnel action;

	b. The title, series, grade, or pay system of a position to which the technician is officially detailed or temporarily promoted on a time-limited basis, except employees serving under time-limited promotion for 2 years or more may appeal the classification of their positions;

	c.	 The classification of a position based on position to position comparisons rather than the classification standards;
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	d.	 The accuracy of grade level criteria contained in an OPM classification guide or standard used to classify a position;

	e.	 The classification of a position for which a CPMS, DOD Component (NGB), or OPM appeal decision has previously been rendered unless there has been a subsequent change in the governing classification standard(s) or a material change in the major duties of the position;

	f.	The rate of pay;

	g.	 The propriety of a wage schedule; or,

	h. Matters grievable under an administrative or negotiated grievance procedure or an alternative dispute resolution procedure.

18A-7.  Matters That an Employee May Grieve

	a.  Details outside the scope of the position description.

	b.  Use of agency classification guides.

	c.  Title of a position, unless specified in a standard.

	d.  A dispute with the supervisor concerning the accuracy of the official PD.

An employee may not grieve position to position comparison of a position previously certified by OPM or DOD, adequacy or accuracy of the classification standard, or a proposed position classification.  On grievance related issues, the state classifier must work closely with the Labor Relations Specialist in the Human Resource Office.

18A-8.  Things That May Happen as the Result of a Grievance

	a. The supervisor may choose to remove the grievance-related duties from the position.  This is based on management’s right to assign work.

	b. If the supervisor chooses to continue to assign the duties, the State Classifier will make a determination whether the PD should be amended (see Chapter 9) or whether an exception PD is needed (see Chapter 7).  

18A-9. Classification Appeal Procedures

	a.	Appeal Submission.

(1)	Filing.  GS employees may file an appeal with CPMS, OPM, or through CPMS to OPM.  FWS  employees must appeal to and receive an appeal decision from CPMS before appealing to OPM.  An appeal to OPM cancels any GS appeal pending with CPMS.  Employees filing with CPMS must submit their appeals through the Human Resource Office (HRO).  This procedure will ensure appeal files contain all required information and is not intended to discourage employees from exercising their appeal rights.  The appeal will be sent to NGB-J1-TNC who will forward it to CPMS.  A classification appeal or job grading appeal may not be filed electronically because the appeal must contain an original signature by the appellant or designated representative.  Additionally, classification appeals frequently contain supporting documentation such as position descriptions, organization charts and 
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work examples that are not available electronically.

		(2)	Time Periods.  Employees may file an appeal under this chapter at any time.  However, when the issue involves a downgrade or any other action that resulted in a loss of grade or pay, in order to preserve any entitlement to retroactive correction, employees must file any appeals not later than 15 calendar days after the effective date of the subject personnel action.  FWS employees who file subsequent appeals to OPM must file within 15 calendar days after the date of receipt of the CPMS appeal decision.   When employees show they did not receive notice of the applicable time limit or were prevented from timely filing by circumstances beyond their control, deciding officials may grant an extension of the appeal period.  When employees show they did not receive notice of the applicable time limit or were prevented from timely filing by circumstances beyond their control, deciding officials may grant an extension of the appeal period.

		(3)	Documentation.  To expedite the process, employees must ensure their appeal includes one copy of all written documentation listed in Figure 38 and complies with the required time periods.  If any documentation is missing, deciding officials may suspend case processing and request required documents from the HRO or the employee, as appropriate, before proceeding.  If deciding officials do not receive the required documents within the time periods specified, they may cancel the appeal.

		(4)	PD Accuracy.  Deciding officials shall return appeals that do not contain official PDs certified as accurate by the employee and supervisor to allow for resolution.  If the employee believes the official PD is not accurate, the employee must seek resolution of that issue through the appropriate dispute resolution procedure before submitting the classification appeal.

NOTE:  This might be accomplished by requesting a position review or by using the administrative or negotiated grievance procedure.  If this fails to resolve the matter CPMS/OPM will decide the appeal on the basis of the actual duties assigned by management and performed by the employee.  In the absence of evidence that a reasonable attempt has been made to resolve the issue of position description accuracy, the appeal will be returned to the employee for an attempt at resolution before CPMS/OPM adjudicates the appeal.

		(5)	Employee Claims of Classification Inconsistency.  Employees may only appeal the classification of their positions based upon a comparison with the classification standards.  Employees claiming classification inconsistency may do so only as an integral part of a formal classification appeal.  

	b.	 Employee Representation.  An employee presenting an appeal may be represented by a 
representative of his or her own choosing (including a union representative).  The designation of a particular representative may be disallowed where the activities of the chosen representative would create a conflict with mission priorities, or result in unreasonable cost.  Under such circumstances, an employee seeking representation will be requested to select another representative.  Specifically, an employee’s representative cannot be a supervisor with line or staff authority over the position, any official having classification authority over the position, or any personnel staff member.  Employee representatives have the same obligation to cooperate in prompt processing of the appeal as the employees.  Employee representatives generally may not participate in on-site audits and fact-finding unless specifically requested by the deciding officials, or unless a binding labor-management agreement provides otherwise.

	c.	 Official Time Use.  Supervisors or managers may provide employees and their 
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representatives with a reasonable amount of time for the preparation of a classification appeal.  Employees and their representatives must make advance arrangements with their supervisors for the use of official time.  Disagreements will be referred to succeeding levels of management and to the head of the activity for final resolution, as necessary.

	d. 	Employee Case File Assistance.  Servicing HROs (state classifiers) shall provide assistance to employees by making available regulatory material; certifying the accuracy of the PD, reviewing the technical merits of the case; assembling the appeal submission and case file; making the case file available; advising on requirements for retroactive corrective action; and, providing other management 18-3 advisory services as necessary.  If the responsible classification authority at the activity (NGB-J1-TNC for standardized position descriptions and HRO for local exception position descriptions) level where the determination originated agrees with the employee’s initial request, it will take the appropriate corrective action; otherwise it forwards the complete case file for adjudication.

		(1)	Time Periods for Initial Case File Processing.  Servicing state HROs shall assemble, date stamp and forward the technician’s appeal file and the servicing HRO’s administrative report to NGB-J1-TNC upon ensuring the appeal package is complete.  The time period from date stamp to receipt by CPMS is 30 days unless CPMS allows a time extension.

		(2)	Time Periods when Additional Information Required.  Employees, their representatives, and servicing HROs shall provide requested information within 15 calendar days from the date of the request.

	e. 	Appeal Adjudication.  CPMS shall make final Agency classification determinations within 60 calendar days from date of receipt of a complete and accurate appeal file.  CPMS shall notify the employee, their representative, if designated, the DOD Component (NGB-J1-TNC), and the state HRO upon receipt of the appeal.  CPMS shall adjudicate an appeal based on the written record and may conduct an audit or collect additional information if deemed necessary.  CPMS shall provide an analysis of the duties performed by the employee compared with appropriate standard(s), advise the employee of his or her right to appeal to OPM, and set the effective date for any required corrective action.  CPMS shall provide the appeal decision directly to the employee with information copies to the DOD Component (NGB-J1-TNC), and the state HRO.  CPMS appeal decisions constitute certificates that are binding on all administrative, certifying, payroll, disbursing, and accounting offices within DOD; however, the DOD Components (NGB-J1-TNC) may request reconsideration.

	f.	Appeal Cancellation.

		(1)	Employee Cancellation.  An employee may cancel an appeal at any time before a decision is issued by written (signed) notification to the state HRO, who in turn will forward request to 
CPMS/OPM and forward a copy to NGB-J1-TNC.
		
		(2)	Servicing HRO Cancellation.  When circumstances occur that warrant cancellation of an appeal, as defined in subsection f(3) below, the responsible state HRO will provide written notification to include an explanation of the nature and circumstances of the change to NGB-J1-TNC who will forward notification to CPMS/OPM.

		(3)	CPMS/OPM Cancellation.  CPMS/OPM shall provide written notification to employees, their representatives, and state HROs, with an information copy to the DOD Component (NGB-J1-TNC) when a deciding official cancels an appeal.  CPMS/OPM shall not reopen an appeal canceled for non-cooperation unless the employee was unable to provide requested information for reasons beyond his or her control.  CPMS/OPM shall cancel an appeal when one or more of the following occurs:
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(a)  The employee:

				1. Withdraws the appeal; or

				2. Does not furnish requested information within requested time period; or, otherwise fails to cooperate.

			(b)  When the employee:

				1. Dies and there is no entitlement to retroactive benefits; or,

				2. Is no longer officially assigned to or is removed from the position.

				3. The duties and responsibilities assigned to the appealed position are significantly changed while the appeal is pending; or,

				4. The position is abolished.  An employee’s detail or temporary promotion to another position shall not cancel an appeal.


g. Compliance with Classification Appeal Decisions

		(1)  Prompt Review and Coordination of Appeal Decisions.  All parties shall take prompt action to review appeal decisions that change title, series, or grade of a position.  A state HRO who believes a classification appeal decision is in error shall forward the request for reconsideration, suspension, or temporary compliance to DOD Component head (NGB-J1-TNC) within 15 calendar days of the date of the original appeal decision. NGB-J1-TNC will in addition to adhering to the same requirements as above, will forward such request to DoD/OPM by the 45th day. Under exceptional circumstances, deciding officials (DoD/OPM) may extend the 45-day deadline.

			(a) Reconsideration of Appeal Decision Certificates.  Reconsideration of an appeal decision does not automatically suspend the requirement to implement the decision.  State HROs shall direct requests through the NGB-J1-TNC to CPMS.  A request for reconsideration must specify whether a suspension of the appeal decision is being requested.  Requesters must provide a complete explanation of why they believe the original decision to be technically inaccurate; or must identify material facts not previously presented that would justify a change to the original appeal decision.

		(b) Suspension of Appeal Decisions.  Suspension of an appeal decision preserves potential retroactive benefits.  CPMS deciding officials will consider a suspension request only if the request establishes a basis for reconsideration.  When CPMS grants a suspension, state HROs must implement a certificate sustained on reconsideration retroactively as of the date specified in the original certificate unless it directs a downgrade.  Deciding officials will establish a new effective date in the reconsideration decision in these cases.

			(c) Temporary Compliance Authority Requests.  Temporary compliance authority prevents subsequent adverse action if the certificate is reversed.  DOD Components (NGB-J1-TNC) shall initiate requests, as appropriate, to CPMS in a timely manner.  State HROs may not use temporary compliance procedures to delay the implementation of any certificate.

		(2) Adherence to Certificates.  Servicing HROs shall comply with effective dates specified 
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in the decision memorandums.  Servicing HROs desiring additional implementation time (other than requests for reconsideration, suspension, or temporary compliance) must submit requests to NGB-J1-
TNC who in turn will submit the request to CPMS, with an information copy to the DOD Component (NGB-J1-TNC).  In conjunction with implementation of a certificate, servicing HROs will take necessary classification action on any identical, similar, or related positions.  Servicing HROs will not change the classification of certified positions unless there is a change in the statute, regulation, or classification standard(s) used to evaluate the position, or there is a significant change in the position’s major duties and responsibilities.

		(3) Appeal Decisions Involving Downgrades that Impact Identical Positions or Standardized Position Descriptions.  Whenever an appeal decision reduces the grade of a position, NGB-J1-TNC, must promptly notify state HROs so they may notify the affected employees (including employees entitled to retained grade or pay) of the decision and the reasons for the reclassification.  Such notices must advise affected employees of any appeal rights and specify time limits to establish or preserve any right to retroactive adjustment.  NGB-J1-TNC will ensure the decision is clearly applicable to the other positions and must not treat it as automatic.

		(4) Wrongful Demotions.  Servicing HROs shall review all administrative actions taken after a wrongful demotion (see Chapter 17) and reconstruct each action based on the correct classification as specified in the appeal decision, with full regard to the rules governing effective dates (See OPM’s Introduction to the Position Classification Standards, Appendix 5, Section 3).

		(5) Reports of Compliance.  NGB-J1-TNC must provide a copy of compliance reports for standardized position descriptions, and the HRO for local exception position descriptions, upon implementation of an OPM classification certificate to their DOD Component headquarters (NGB-J1-TNC for HRO state exception position descriptions) and CPMS.  NGB-J1-TNC or Servicing HROs, as appropriate, must provide a compliance report to CPMS upon implementation of a CPMS certificate.  An information copy will be provided to the DOD Component (NGB-J1-TNC) for local exception descriptions.

[bookmark: _Hlt79744924][bookmark: REQUIREDCLASSAPPEALSDOCUMENTATION]18A-10. Appeal Documentation.  See Figure 44 for the required appeal documentation and Figure 45 for the HRO Admin Report.  
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REQUIRED CLASSIFICATION APPEALS DOCUMENTATION



Section A.	Individual and Group Appeals.  Individual and group appeals must include:

	1.	 Employee Identification.  Employee’s name, mailing address, office telephone and fax numbers.  Group appeals must identify all members of the group by name, mailing address, office telephone and fax numbers.  Group appeals must also include a signed statement from all members designating the representative, if any.

	2.	 Employee and Employee’s Position Address. Employing DOD Component and Sub-Component (NGB-J1-TNC) and the exact location of the employee’s position within the DOD Component (installation name, mailing address, organization, division, branch, section, unit);

	3.	 Current and Requested Position Information.  Employee’s current and requested position title, pay plan, occupational series, and grade;

	4.	 Copy of Official PD and Accuracy Statement.  A copy of the PD to which the technician is officially assigned, along with a current (not older than 90 days) certified statement concerning its accuracy.  A copy of the signed decision, if appropriate, resolving any dispute regarding PD accuracy.  If it is a group appeal, all individuals must sign an accuracy statement.

	5. Technical Rationale.  Reasons why the employee believes the position classification is in error.  The employee should refer to position classification standards that support the appeal and should state specific points of disagreement with the evaluation statement.  The employee may also 
include a statement of facts that he or she believes may affect the final classification decision;

	6. Employee Claims of Classification Inconsistency.  If claimed, appeal files must include:  title, series, and grade of positions believed classified inconsistently with the technician’s position; specific location of the positions, including the activity and organization to which they are assigned and, if possible, the rationale for citing the positions, including evidence the cited positions are essentially identical to the technician’s position.  In order to find classification inconsistency, cited positions must perform the same grade-controlling duties as the employee’s position in a similar organization.

	7. Employee Representative Address.  Name, address, business telephone and fax numbers of the employee’s or group’s representative, if any.

	8.	 Servicing Activity Address.  Name, address, business telephone and fax numbers of the servicing activity Human Resources Office point of contact, if the appellant files the appeal directly with CPMS or OPM.
[bookmark: _Hlt79744947][bookmark: HROADMINREPORT]

(Figure 44)
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HRO ADMINISTRATIVE REPORT


Ensure all information is current by referencing the below web site.  The information provided is furnished for informational purposes only.

http://www.cpms.osd.mil/fas/class/pages/cl_filing.htm

Section B.   Servicing Human Resource Office (HRO) Administrative Report.  Include all of the information required by Section A, as part of the record.  In addition, servicing HROs shall provide the following information with the classification appeal file:

	1. Appealed Position Documentation.  Complete identification of the appealed position, including a copy of the official PD and evaluation statement.  If the appealed position is supervisory, include copies of “subordinates” PDs and evaluation statements used for determining the base level of work.  If subordinate positions include military or local national employees, indicate their equivalent GS/FWS grades.

	2. Appealed Position Organization Documentation.  The exact location of the position within the National Guard Bureau including accurate organization charts, and mission and functional statements.

	3. Statement of Accuracy.  A current (not older than 90 calendar days) signed statement from the immediate supervisor or higher management official and the employee certifying the official Positions Description duties is complete and accurate.  A current (not older than 90 calendar days) signed statement from the servicing HRO certifying whether or not the official PD is complete and accurate.

	4. Official Personnel Action.  A copy of the employee’s latest SF-50 that shows the position to which the technician is permanently assigned.

	5. Previous Appeal Decisions.  Copies of any previously applicable issued CPMS or OPM appeal decisions which address the classification of the position or similar positions.

	6. Response to Employee Issues.  NGB-J1-TNC, will response to any classification issues presented in the employee’s appeal.

	7. Other Information.  Any supplementary information bearing on the position’s duties and 
responsibilities; copies of any previously issued DOD Component interpretive guidance which addresses the classification of the position(s) under appeal.

	8. Supervisory Documentation.  A copy of the official PD and evaluation statement of the employee’s immediate supervisor, if applicable.

	9.	 Performance Standards.  Performance standards for the position (not the performance evaluation of the technician); and,

	10. Servicing HRO Contact.  Name, address, business telephone and fax numbers of the servicing HRO point of contact.
[bookmark: _Hlt79744958][bookmark: WHERETOSUBMITREPORT]
 (Figure 45)
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WHERE TO SUBMIT APPEALS

Classification Appeals filed with CPMS/OPM

Certify correct address by going to below CPMS web site 

http://www.cpms.osd.mil/fas/class/pages/cl_filing.htm


The checklist on the following page (used by NGB-J1-TNC) is provided as a guide to assist the state HRO in the processing of appeals.








































CLASSIFICATION AND POSITION MANAGEMENT GUIDE                                            May 2006
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The checklist below is used by TNC upon receipt of appeal from the state HRO.

DoD Appeals Adjudication Section Filing a Classification Appeal
An employee of the Department of Defense (DoD) can appeal the classification of his/her position (e.g., title, series, grade, and pay plan) at any time.
An employee’s avenue(s) of appeal depends on whether the employee is a General Schedule (GS) (white collar) or Federal Wage (FWS)(blue collar).
GS employees have two avenues of appeal.  The employee can appeal to either DoD/CPMS or to the Office of Personnel Management (OPM).  If the employee appeals first to DoD, the employee can later appeal to OPM if they are not satisfied with the decision by DoD.  An appeal to OPM is the final administrative avenue of appeal.
FWS employees cannot appeal to OPM until they first appeal to DoD/CPMS.  If the employee is not satisfied with the decision by DoD, the employee can then appeal to OPM.  There is one exception – a FWS employee may appeal directly to OPM if the appeal covers the issue of pay category only, and no other appealable issues.  Again, an appeal to OPM is the final administrative avenue of appeal. 

NGB-J1-TNC APPEALS CHECKLIST
Reference: DoD 1400.25, Subchapter 511
Upon receipt of an appeal the following will be accomplished:
	Required  Information
	Y
	N
	Comments/Dates:

	 1. Classification Assistant will log-in and date stamp appeal        
	
	
	

	 2. Chief NGB-J1-TNC assigns to TNC classifier                   
	
	
	

	Assigned Classifier/Date
	
	
	Name:                                                         date:

	 3. Added to Classifier Project listing (M Drive) with Suspense
     Add to TNC Assignments 
	
	
	

	 4. Is this appealable (Title, Series, Grade & pay plan) see employee argument 
	
	
	

	 5. Current officially assigned PD & Evaluation are included
	
	
	

	 6. Ensure latest official SF 50 is included
	
	
	

	 7. Signed employee Statement of Accuracy (within last 90 days):
	
	
	

	 8. Signed supervisor Statement of Accuracy (within last 90 days):
	
	
	

	 9. If applicable,  Appeal Decisions (OPM/CPMS) are included
	
	
	

	10. Appeal for supervisory position:
 * PDs (WG/GS) & work descriptions for subordinate/supervisor  
    positions, if applicable
 * Include military/state contract employees work descriptions and organization chart
	
	
	

	11. Other Information:
	
	
	

	* Employee name, address (hm/wk) & phone(fax)(CML/DSN)(e-mail)  
	
	
	

	* Present classification & requested classification
	
	
	

	* Employees arguments (technical rational) regarding classification (current and requested position title,  series,  grade, and pay plan)
	
	
	

	* Exact location of position
	
	
	

	* Organizational Charts (immediate organization) with all positions identified
	
	
	

	* Mission and functional statements
	
	
	

	* Copy of supervisors official current PD
	
	
	

	* Copy of Performance Standards for position appealed
	
	
	

	12. Prepare NGB-J1-TNC response to employee issues
      * NGB-J1-TNC Contact
      * State HRO Contact
	
	
	

	13. Contact state  classifier to inform acceptance/non-acceptance of appeal by NGB-J1-TNC (attach e-mail correspondence)
	
	
	

	14. Prepare Cover Letter and mail appeal to CPMS 
(ck CPMS addresses) and annotate in Log 
	
	
	


Figure 46



PART B.  POSITION TO POSTION COMPARISON

18B.  Position-to-Position Comparison (back)

        1.  General Information  

             a.  We have been taught the proper method of classifying positions is by comparison with a U. S. Office of Personnel Management Classification or Job Grading Standard.  Classification decisions are not based on comparison to other positions.  While this is true, there are a few things we need to keep in mind about comparison to other positions.

             b.  Section 5106 of Title 5 is the only legal basis for the classification of GS positions.  In its refusal to accomplish position-to-position comparisons based on employee complaints of disparate classification treatment, the Office of Personnel Management argued, in a number of court actions the principle of equal pay for substantially equal work is an objective as distinguished from the statutory provision of section 5106 which requires positions be classified in accordance with standards.

             c.  The courts have consistently reaffirmed that statutory provision, but held the principles of equal pay for substantially equal work is also a statutory provision and must be dealt with.

             d.  The Civil Service Reform Act of 1978, in effect disestablished the Civil Service Commission and created a separation of powers between the two newly established agencies, the Office of Personnel Management and the Merit Systems Protection Board.  The courts, recognizing the existence of the MSPB and the Office of the Special Counsel (OSC), addressed the issue of jurisdiction concerning certain appeals and grievances, heretofore handled by the courts.

       2.  Three court decisions are important in understanding position-to-position comparisons in line with the principles of equal pay for substantially equal work and the issue of jurisdiction, i.e., the courts versus the Office of the Special Counsel.  A summary of these important decisions is included as Figures 41-43.

       3.  These court decisions clarify the role of the Special Counsel of MSPB:

            a. Under Barnhart, OSC has jurisdiction to investigate employee allegations of disparate classification treatment.

            b.  Under Heneke, position-to-position comparisons are required.

            c.  Under Section 1206 (a), of Title 5, United States Code, OSC would be required to investigate (to the extent necessary to determine whether a prohibited personnel practice has been committed) when it is alleged that two or more positions which are the same are classified differently.

            d.  The complaint would have to be sufficiently specific so the positions to be compared can be identified.

            e.  OSC would not be able to defer the matter to the agency or to OPM for initial action as OSC is required under Section 1206 (a) of Title 5 to investigate the allegation.

However, if the agency concerned has taken action with respect to the specific positions at issue under OPM’s classification consistency policy, the agency’s action may well affect the final outcome of OSC’s investigation.
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       4.  Investigative Method

             a.  OSC may conduct on-site investigations when it is determined  such inquiry is necessary under Barnhart, in order to determine whether two or more clearly identifiable positions classified differently are essentially the same.

             b.  OSC may also conduct on-site investigations of other classification related matters when such inquiry is necessary to determine whether a prohibited personnel practice other than an “equal pay for equal work” claim under Section 2302 (b) (1) has been committed.

       5.  OSC believes the roles and responsibilities of the agencies, with respect to classification, “appear to be fairly clearly defined in statute and regulation”.  However, MSPB and court decisions will probably continue to clarify and specify what kinds of actions constitute prohibited personnel practices under 5 U.S.C. 2302.

[bookmark: _Hlt79747123]Figure 50 lists the roles of the Office of Personnel Management, and the agency in the area of equal pay for substantially equal work.  As state classifiers, you must become familiar with these cases to:  (1)  Advise employees and managers of appeal rights to MSPB; and (2) to investigate informally allegations of disparate classification treatment, to avoid formal allegations, and ensure “equal pay for substantially equal work.”
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COURT CASE

[bookmark: _Hlt79744974][bookmark: HENEKEVSECHEALTHEDANDWELFARE]WESLIE C. HENEKE, APPELLANT
V.
SECRETARY OF HEALTH EDUCATION AND WELFARE
UNITED STATE COURT OF APPEALS
DISTRICT COLUMBIA CIRCUIT
DECIDED MAY 6, 1976

ISSUE:  The appellant was employed as a glassblower, classified in the Federal Wage System.  He was assigned to the instrument shop at the Food and Drug Administration.  Following receipt of classification appeal decisions from HEW and the Classification Appeals Office of OPM, Mr. Heneke filed suit with the District Court.  He alleged disparate classification treatment and asked for job comparison with a General Schedule position in another shop.  He sought an order requiring the government to reclassify his position under the GS and award him back pay for lost wages that resulted from the defendant’s failure to classify him under the GS.  He referred to Chapter 51 of Title 5, USC, specifically to the statutory provision of equal pay for substantially equal work.  The appellant also alleged the Commission’s refusal to reclassify him denied him equal protection (due process) in violation of the fifth amendment.

The District Court granted summary judgment for the defendants stating “the complaint fails to state a claim upon which relief can be granted, or over which the court has subject-matter jurisdiction, and … that no genuine issue exists as to any material fact…”

The Court of Appeals agreed with Heneke the District Court had jurisdiction and authorized it “to issue appropriate corrective orders where Federal officials are not acting within the zone of their permissible discretion but are abusing their discretion or otherwise acting contrary to law.”  The Court of Appeals held that:
-The Classification Act does not confer substantive right on improperly classified Federal employees to recover money damages against the United States for a period of wrongful classification.  (Supreme Court decision, 424 U.S. 392, United States v. Testan).
-The statutory principle of equal pay for substantially equal work required the Civil Service Commission to make position-to-position comparisons when a Federal employee maintains that his or her position is improperly classified in relation to other jobs, and
-The Commission was arbitrary and capricious in not considering whether it was applying two labels to the same work.

The Civil Service Commission argued the appellant’s position was properly classified by application of the appropriate standard; and a comparison with other positions would not alter the appellant’s classification.  They further contended it would be impractical to accomplish the high volume of work generated by employee complaints of disparate classification treatment; it would be inappropriate for the CSC to allow one employee to initiate a review of another employee’s position under 5 USC 5112, and finally, classification consistency is an agency responsibility.

COURT OF APPEALS DECISION

That the CSC or a Federal agency may not arbitrarily classify identical work differently, but they are not required to pursue position-to-position comparisons initially.  Rather, following the initial classification, there is a responsibility to identify those duties in other positions claimed to be identical with the employee’s position.  

If the positions are identical in significant requirements, to give the positions the same classification.

“For the purposes of the instant case, which presents a purely legal question of statutory construction, it is clear the CSC was arbitrary and capricious in even refusing to consider whether it was applying two labels to the same work."

“We therefore reverse the District Court with directions for reconsideration of its decision.”

(Figure 47)
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COURT CASE

[bookmark: _Hlt79744988][bookmark: CARDUCIVREGAN]LOUIS A. CARDUCCI, APPELLANT
V.
DONALD T. REGAN, SECRETRY OF THE U.S. TREASURY
U. S. COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT
DECIDED AUGUST 12, 1983

This is not a classification issue, but the logic of the case has been applied to a number of classification cases.

ISSUE.  The appellant was employed as a Lead Auditor, GS-12, with the U. S. Customs Service.  He was reassigned from the position of Lead Auditor to that of Auditor.  The Lead Auditor position was authorized to be held by an employee at grade GS-12 or GS-13.  As Mr. Carducci’s own grade was GS-12, he was unaffected by the reassignment.  Following his reassignment to the position of Auditor, the Lead Auditor position was established at grade GS-13.

Mr. Carducci challenged the propriety of the reassignment through the agency’s grievance procedures.  Since the remedy he sought was not granted he petitioned the courts for judicial review.

His complaint charged that the reassignment itself was arbitrary and capricious, and that, through several procedural irregularities, his rights were violated under the due process clause of the Fifth Amendment.

THE COURT OF APPEALS ESTABLISHED A STANDARD FOR JUDICIAL REVIEW, I.E., “MINOR” AND “MAJOR” PERSONNEL ACTIONS

For major personnel actions specified in the statute (adverse actions), direct judicial review after extensive prior administrative proceedings.
For specified minor personnel actions infected by particularly heinous motivations or disregard for law (“prohibited personnel practices”), review by the Office of the Special Counsel with judicial scrutiny, limited at most, to insuring compliance with the statutory requirement that the Office of the Special Counsel perform an adequate inquiry.
For specified minor personnel actions not so infected, and for all other minor personnel actions, review by neither OSC or the courts.

The major question in this case is whether there was any deprivation of “property” which would bring due process guarantee into play.  (The Fifth Amendment provides that “no person shall … be deprived of life, liberty, or property without due process of law”).

The court stated “there is of course no conceivable basis for asserting a deprivation of life, liberty or loss of property.”

The court therefore declined to entertain the appellant’s claim and sustained the District Courts decision.

The complaint, if developed in sufficient specificity, was considered a “minor” personnel action, with the Office of the Special Counsel having jurisdiction.


[bookmark: _Hlt79745383](Figure 48)
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COURT CASE

[bookmark: _Hlt79745015][bookmark: BARNHARTVOPM]WILLIAN S. BARNHART, APPELLANT
V.
DONALD DEVINE, DIRECTOR, OPM
UNITED STATE COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT
DECIDED ON AUGUST 9, 1985

The Barnhart case is the first case to hold that classification issues are not subject to judicial review.

ISSUE:  The appellant was employed as Supervisory Electronics Technician, GS-856-12, with the National Weather Service, Department of Commerce.  The appellant first appealed to the Office of Personnel Management, alleging disparate classification treatment, and requested job-to-job comparisons, in accordance with the principles of equal pay for substantially equal work.  The Office of Personnel Management refused to conduct comparisons.  He then petitioned the District Court of Judicial Review.

The District Court issued its decision on December 16, 1983, dismissing the complaint on the grounds that the court did not have jurisdiction.  The District Court cited Carducci as the basis for dismissal, and informed the appellant that the Office of the Special Counsel has jurisdiction.  The appellant then petitioned the United States Court of Appeals contending that the District Court erred in dismissing the case.  His contentions were:

►OPM, not the Special Counsel of MSPB, has exclusive jurisdiction over appeals from agency classification determinations.
►That nothing in the CSRA alters appellant’s right to seek mandamus, requiring, the Department of Commerce and the Office of Personnel Management to carry out their function which, the appellant claimed, the Classification Act requires those agencies to perform.
►The claim arises independently of CSRA because it is brought under a separate statute, the Classification Act, and therefore the CSRA is not the exclusive remedial avenue for employees adversely affected by a classification decision.

The Court of Appeals issued a lengthy decision and discussed the roles of the Special Counsel and the Office of Personnel Management.  The court stated that the Office of Personnel Management was established to assume the leadership functions of personnel administration, while the Merit Systems Protection Board (of which the Office of the Special Counsel is a part) has the “watch dog” role to serve as the protector of the merit principles.  In essence, the CSRA created a separation of powers, in which OPM could no longer, as the Civil Service had allegedly done in some instances, manage the civil service system in an arbitrary and capricious manner, and then if challenged, to uphold its own action upon review.

The Court of Appeals addressed the point of final classification authority, i.e., OPM versus the MSPB.  The court stated, “absent allegations of a prohibited personnel practice, OPM classification determinations are final.”

“In order to establish the occurrence of a prohibited personnel practice, it must be shown by a two-step analysis that the action, (i) violates a law, rule or regulation, and (ii) that the violated law, rule or regulation is one which ‘implements’ or which ‘directly concerns’ the merit principles.”

Court of Appeals Decision

The case was dismissed on jurisdictional grounds and that it was Congress’ intent in passing CSRA to restrict access to judicial review and to use the alternate remedies provided under CSRA.  Thus, matters of these kinds are reviewable by the Office of The Special Counsel of the MSPB.

(Figure 49)
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EQUAL PAY FOR SUBSTANTIALLY EQUAL WORK

1.  THE WORK OF THE OFFICE OF PERSONNEL MANAGEMENT.  When an employee appeals the classification of his or her position to the Classification Appeals Office, and at the same time requests job-to-job comparison on the grounds of disparate classification treatment, OPM will do the following:

     Adjudicate the position in accordance with the provisions of 5 U.S.C. 5112, and apply OPM published standards in accordance with the statutory requirement of 5 U.S.C. 5106.

     Issue a classification certificate which is binding on the agency.

     Inform the employee that the allegation of disparate classification treatment has been referred to the agency for resolution.  (If the employee was not specific as to the position(s) claimed to be similar, OPM will inform the employee of the necessity to do so.)

     OPM will inform the agency of the employee’s allegation of disparate classification treatment, and request position-to-position comparison under Heneke and the statutory provision of 5 U.S.C. 5101(1)(A), which is the principle of “equal pay for substantially equal work”.

     OPM will request a report of findings and the action to resolve the issue.

2.  ROLE OF THE AGENCY.  Upon receipt of OPM’s request to respond to the employee’s claim of disparate classification treatment (assuming specific positions have been identified and the number identified for review is reasonable), the agency will accomplish the position comparison review.

     a.  If the position (s) identified for review are materially different, the employee will be so informed with an explanation of job differences.

     b.  If position(s) identified for review are essentially the same for classification purposes, the agency will take action to correct the misclassifications, and inform the employee, who filed the complaint, of the corrective action taken.

     c.  A classification certified by OPM may not be changed by the agency.

      d.  The agency reports to OPM within the time limits specified.

      e.  When an employee files a claim of disparate classification treatment directly with the agency, the agency can no longer dismiss an allegation of unequal pay by telling the employee that the agency has an obligation to apply only OPM published standards to the employee’s position.  In addition, when that issue arises the statutory provision of 5 U.S.C. 5101 (1) (A) must be addressed.

3.  However, the employee’s classification may not be altered on the basis of a job-to-job comparison, but rather, the classification must be based on the application of OPM published standards as required by 5 U.S.C. 5107.

The review/explanation process would be the same as described in connection with an OPM directed review.  The review process used and explanation provided to the employee should be documented as a matter of record; and as support for the action taken, should the employee file an appeal with OPM or a claim of a prohibited personnel practice with the Special Counsel for MSPB.

A department is not obligated to entertain allegations of disparate classification treatment when the position(s) identified are located in another Department.  However, there is a court case involving Meatcutters in the Department of Army who compared their positions to those classified differently from Air Force Meatcutters.  It was determined that these positions were functioning differently.  If it was found they were operating the same but labeled differently, The Assistant Secretary of Defense for Personnel Policy has the authority to force the agencies to classify positions identically.

[bookmark: _Hlt79745034](Figure 50)                                                                                     
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